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STATE OF W SCONSI N : | N SUPREVME COURT
In re the Comm tnment of Peter Kienitz: FILED
State of W sconsin, JUL 2, 1999

Pl aintiff-Respondent,

Marilyn L. Graves
Clerk of Supreme Court
Vv Madison, WI

Peter Kienitz,

Def endant - Appel | ant - Peti ti oner.

REVI EW of a decision of the Court of Appeals. Affirned.

M1 JON P. WLCOX, J. The petitioner, Peter Kienitz, seeks
review of a published decision of the court of appeals, State v.
Kienitz, 221 Ws. 2d 275, 585 N.W2d 609 (Ct. App. 1998), which
upheld a dispositional order of the GCrcuit Court for Dane
County, the Honorable Sarah B. OBrien. The circuit court found
Kienitz to be a sexually violent person under Ws. Stat. ch.
§ 980 (1993-94),! and ordered his conmitment.

12 The issues presented on appeal to this court are: (1)
how should the term “substantially probable” be defined in Ws.
Stat. ch. 980; (2) does the failure to define “substantially
probabl e” violate Kienitz’'s right to equal protection, (3) or

render ch. 980 wunconstitutionally vague; (4) what 1is the

! Wsconsin Stat. ch. 980 was created by 1995 Ws. Act 479,
8 40, and becane effective on June 2, 1994. All references are to
the 1993-94 version of the statutes, as amended, unl ess ot herw se
not ed.
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appropriate standard to review whether evidence is sufficient to
sustain a commtnent order; (5) based on the expert testinony
presented, was there sufficient evidence to establish that there
was a “substantial probability” that Kienitz would engage in
future acts of sexual violence; and (6) if the evidence was
sufficient, is ch. 980 unconstitutional as applied to him Qur
decision on the first four issues is governed by the opinion

i ssued today in the conpanion case, State v. Curiel, No. 97-1337

(Ws. S. . July 2, 1999).2 This opinion answers the renaining
gquesti ons.

13 W find that the evidence before the circuit court was
sufficient to establish beyond a reasonable doubt that it was
“much nore likely than not” that Kienitz would engage in acts of
sexual vi ol ence. We further hold that Ws. Stat. ch. 980 is
constitutional as applied to him W affirm the decision of the
court of appeals.

l.

14 The evidence in the record shows that Kienitz has a

long history of sexual violence. In Novenber 1963, he was

convi cted of indecent behavior with a child and sentenced to 10

>|In State v. Curiel, 97-1337 (Ws. S. Ct. July 2, 1999), we
held that the standard by which to determne whether it 1is

substantially probable that a person will engage in future acts
of sexual violence is whether the |likelihood is “nmuch nore likely
than not.” This standard does not violate the guarantees of

equal protection, nor is it void for vagueness. 1d., op at 31.
W further held that the standard of review applicable to
crimnal trials is also appropriate for sufficiency of the
evidence questions in Ws. Stat. ch. 980 proceedings. [|d., op
at 27.
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years probation with psychiatric treatnent. In 1966, he was
found to be in violation of the terns of his probation by
nmol esting young boys and was sentenced to an indefinite termin
the Wsconsin State Prison system He was released in 1973.

15 In Novenber 1977, Kienitz was found to be tying up
young boys, including an 11-year old, tickling them and fondling
their penises. He was convicted of first-degree sexual assault.?

Kienitz was sentenced in February 1978, commtted to the
Departnent of Health and Social Services wunder Ws. Stat.
8 975.06(2)(1976), and placed on five years probation.

16 Kienitz’s probation was revoked in Septenber 1980,
after he was arrested for sexually assaulting two boys.
According to the conplaint, Kienitz approached the two 13-year
old boys in a park, tied themto a tree, pulled their shorts over
their heads, fondled their penises for about one m nute, but then
untied them when they repeatedly asked him to. Kienitz pled no
contest to one count of second-degree sexual assault,* was
sentenced to an indetermnate term of not nore than eight years
in prison, and was ordered to imediate treatnment at the Mendota

Mental Health Institute (Mendota).

® Seven additional counts along with the repeater status

wer e dropped per the plea agreenent.

“* The crimnal conplaint alleged eight separate offenses
rangi ng from second-degree sexual assault, and unlawful restraint
of two 13-year old boys; intent to commt a crinme against sexual
morality involving two 10-year old boys, and unlawful restraint
and intent to commt a crinme against sexual norality involving
one 12-year old boy. Kienitz pled no contest to one count of
second- degree sexual assault. The parties do not dispute that
this conviction was for a “sexually violent offense” under Ws.
Stat. 8§ 980.01(6).
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17 Kienitz was conditionally released from Mendota in
March 1988, but one nonth later, his supervision was revoked due
to seven instances of violations of conditions of his parole
Kienitz was returned to Mendota with a mandatory rel ease date of
Oct ober 4, 1995.

18 On Cctober 2, 1995, the State filed a petition alleging
that Kienitz was a sexually violent person eligible for
comm tment under Ws. Stat. ch. 980. Kienitz waived his right to
ajury trial, and a trial to the court was held.”?

19 The only disputed issue at trial was whether there was
a substantial probability that Kienitz would engage in future
acts of sexual violence.® At trial, testinony was taken from a

nunber of lay and expert witnesses.’

> Initially, the circuit court dismissed the State's
petition, concl udi ng t hat Ws. St at . ch. 980 was
unconstitutional. The State appealed. Wile on appeal, State v.
Carpenter, 197 Ws. 2d 252, 541 N.W2d 105 (1995) and State v.
Post, 197 Ws. 2d 279, 541 N W2d 115 (1995) were released
uphol ding ch. 980 against the constitutional challenges. The
court of appeals summarily reversed the circuit court’s decision
and remanded for further proceedi ngs.

®In a commtnment trial, the State has the burden of proving
beyond a reasonable doubt that the person “(1) was convicted,
found del i nquent, or found not guilty by reason of nental disease
or defect of a sexually violent offense; (2) is within 90 days of
release from a sentence, commtnent, or secured correctional
facility arising from a sexually violent offense; (3) has a
mental disorder; and (4) is dangerous because that nental
di sorder creates a substantial probability that he or she wll
engage in acts of sexual violence.” Ws. Stat. 88§ 980.02(2) and
980.05(3)(a); Post, 197 Ws. 2d at 297-98.

" A nore detailed account of the wi tnesses’ testinony can be
found in the court of appeals decision. State v. Kienitz, 221
Ws. 2d 275, 284-89, 585 N.W2d 609 (Ct. App. 1998).
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10 The State presented two expert w tnesses, Donald |rw n,
Ph.D., director of psychology at Wnnebago Mental Heal t h
Institute, and Ronald Sindberg, Ph.D, a psychol ogi st at Mendot a.

The defense presented Mchael Caldwell, Ph.D., a psychol ogi st
enpl oyed at Mendota, as its expert. Al three reviewed Kienitz’'s
correctional, psychiatric and institutional records; Kienitz only
allowed Dr. Caldwell to interview him The experts agreed that
Kienitz had the nental disorder of pedophilia with the state’s
experts testifying that the nental disorder creates a substanti al
probability that Kienitz wll engage in future acts of sexual
violence. Dr. Caldwell placed his chances of recidivismat 48%

11 In determning substantial probability of future acts
of sexual violence, Dr. Irwin defined “substantially probable” to
mean “nore than nore likely than not.” He testified that it was
his opinion that Kienitz’'s nental disorder creates a substantia
probability that he will commt sexually violent acts in the
future. Dr. Ilrwin based his conclusion, wutilizing his own
met hodol ogy, on several risk factors identified in various
studies which indicated that Kienitz would commt sexually
violent acts in the future. Using the violence risk assessnent
gui de (VRAG which predicts recidivismfor sex crinmes as well as
non-sex crinmes, Dr. Irwin concluded that Kienitz was in the range
of individuals who had a recidivism rate of 44% wthin seven
years, and a 58% probability within 10 years.

12 The State’'s second expert wtness, Dr. Sindberg
testified that based on his review of Kienitz's records, there

was a substantial probability that Kienitz would engage in future
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acts of sexual violence because his behavior was associated with
sixteen risk factors used to predict future dangerousness. I n
formng this opinion, Dr. Sindberg considered factors predictive
of future sexually violent acts, and the effectiveness of
treatment which m ght counteract the risk factors.

13 The third expert witness, Dr. Caldwell, was called by
the defense. Dr. Caldwell explained that he used actuari al
met hods, which had established accuracy rates, instead of
anal yzing risk factors to determne the |ikelihood of reoffense.
Dr. Caldwell testified that of the five actuarial nethods he
used, the VRAG was the nost reliable. Under the VRAG Dr.
Caldwel | placed Kienitz's probability of reoffense to be in the
range of 48%within 10 years.®

14 Several lay wtnesses also testified at Kienitz's
trial. Sandra Reno, Kienitz's probation agent during his termin
1988, di scussed Kienitz’'s nost recent experience in the
community. Reno testified that during his probation, Kienitz was
to have no contact with children, yet he obtained but did not

report a job in a bicycle shop where he would be likely to have

contact wth children. According to Reno, he went on bicycle

8 As noted by the circuit court, both Drs. Irwin and
Cal dwel | used the VRAG however, they scored the test
differently. The age of index is one of the factors used in

conputing the VRAG score; Dr. Irwin used Kienitz’'s age at his
first offense, whereas Dr. Caldwell used Kienitz’'s age at the
time of his present incarceration because of recent training he
had received. Dr. Irwin also increased the probability of
reof fense based on the “ASSESS List Score,” while Dr. Caldwell
did not nmake any such adjustnent. These differences resulted in
a higher probability of reoffense as conputed by Dr. Irwn.
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trips wth two children and their parents who he had net through
the unreported enploynent. Reno further testified that he had
repeated contact wth at | east one child through an offer to sel
his conputer; he had photos, nanes, and phone nunbers of children
in his possession; and he was carrying ropes and a knife in his
backpack

15 Sandy Collins, a nurse at Mendota, testified that while
at Mendota, Kienitz was uncooperative towards staff and other
patients. She further stated that in 1994, Kienitz received in
the mail, materials containing pornographic pictures of children,
as well as a nmagazine containing pictures of young children
According to Collins, as recently as 1995, Kienitz tried to mail
conput er di skettes to children, but did not do so when questioned
by Mendota staff nenbers.

116 Based on the evidence before it, the circuit court
found that the State had net its burden to prove all of the
allegations in the petition for commtnent beyond a reasonable
doubt. The court stated that Dr. Caldwell’s testinony, standing
al one, would not support a finding of a substantial probability
of future acts of sexual violence. However, in the court’s view,
Dr. Caldwell’s testinony coupled with Reno’ s testinony of her
supervision of Kienitz in 1988 strengthened the |ikelihood that

Kienitz woul d engage in acts of future viol ence:

At that tinme it had been 25 years since his first
conviction for a sex offense. He had been inprisoned
from 1966 until 1973, and again from 1980 to 1988. | f
i ncarceration was to have an effect on his behavior, it
shoul d have occurred by then. He had been on probation
twce previously and had been revoked both tines.

Again, if supervision in the conmunity was to inprove
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M. Kienitz's behavior, the inprovenent should have
taken place by that tinme. Wile on parole in 1988, M.
Kienitz was 50 years old. He was on intensive
supervision, wth rules designed to help him avoid
contact with children and the opportunity to re-offend.

He broke these rules in many, serious respects. The
violations were very deliberate. . . . The testinony of
Sandra Reno left no doubt that in 1988 M. Kienitz was
extensively engaged in efforts to neet and spend tine
with children with the intent of engaging in future
sexual behavior with them

It is now 8 years later. M. Kienitz has engaged in
no significant treatnent for his pedophilia since being
reincarcerated in 1988. He does not conmmunicate any
plan to deal with his disease. If released, he wll
not be under supervision. Experience over the |last 33
years of his life, especially the nost recent episode
of being in the community coupled with the test results
obtained by Dr. Caldwell, persuade nme beyond a
reasonabl e  doubt t hat there is a substanti al
probability that M. Kienitz will engage in future acts
of sexual violence if released.

The court commtted Kienitz to institutional care in a secure
mental health facility. Subsequently, Kienitz filed post-verdict
notions which the circuit court deni ed.

17 The <court of appeals affirnmed the circuit court’s
or der. Rejecting Kienitz's argunents, the court of appeals
concluded that there was sufficient evidence from which a
reasonable trier of fact could find beyond a reasonable doubt
that there was a substantial probability that Kienitz would
commt future acts of sexual violence. Kienitz, 221 Ws. 2d at
307. The court dismssed Kienitz’'s constitutional challenge.
Id. at 309-10.

.

118 We now turn to Kienitz's challenge to the sufficiency

of the evidence. Kienitz argues that the evidence relied upon by

the circuit court is insufficient to establish a substanti al
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probability of reoffense. Substantial probability to reoffend
means “much nore likely than not” that a person will engage in
future acts of sexual violence. Curiel, 97-1337, op. at 31.

19 According to Kienitz, the circuit court’s determ nation
i s based on double counting of factors already taken into account
by Dr. Caldwell and erroneous factual findings.

20 We utilize the crimnal standard of review to determ ne
whet her there is sufficient evidence to prove a person was a
sexual |y violent person subject to conmtnment. |1d. at 27-28. W

may not reverse the conmtnent based on insufficient evidence:

unl ess the evidence, viewed nost favorably to the state
and the [commtnent], is so insufficient in probative
value and force that it can be said as a matter of |aw
that no trier of fact, acting reasonably, could have
found [the defendant to be a sexually violent person]
beyond a reasonabl e doubt.

Id. at 26 (quoting State v. Poellinger, 153 Ws. 2d 493, 501, 451

N.W2d 752 (1990)).

| f any possibility exists that the trier of fact could
have drawn the appropriate inferences fromthe evidence
adduced at trial to find [that the defendant is a
sexual ly violent person], an appellate court may not
overturn a verdict even if it believes the trier of
fact should not have found [the defendant to be a
sexual |y violent person] based on the evidence before
It.

Poel I'i nger, 153 Ws. 2d at 507. The trier of fact determ nes
i ssues of credibility, weighs the evidence and resolves conflicts

in testinony. State v. CGonez, 179 Ws. 2d 400, 404, 507 N W2d

378 (Ct. App. 1993).
21 Kienitz first argues that the circuit court’s
assessnent of the evidence was fatally marred because it double

counted evidence. According to Kienitz, the court relied upon
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the VRAG score which figured in his prior record and failures on
supervision, and then it enhanced Kienitz's probability to
reof fend based on these sane facts. Kienitz seenms to suggest
that the court could not consider any evidence factored into his
expert’s nmeasure of dangerousness.

22 The <court of appeals correctly noted that “[t]he
[circuit] court was not obligated to accept the weight Dr.
Cal dwel | assigned the various factors in his scoring of the VRAG
nor was it obligated to choose either Dr. Caldwell’s or Dr.
lrwns VRAG score and rely solely on that score as a neasure of
probability.” Kienitz, 221 Ws. 2d at 308. The trier of fact
has the ability to accept so nuch of the testinony of a nedica

expert that it finds credible, State v. Owaen, 202 Ws. 2d 620

634, 551 NW2d 50 (C. App. 1996), and it then weighs the
evidence and resolves any conflicts in testinony. Gonez, 179
Ws. 2d at 404.

123 We find that the evidence was nore than sufficient to
establish beyond a reasonable doubt that it was “nmuch nore |likely
than not” that Kienitz would engage in future acts of sexua
vi ol ence. Curiel, 97-1337, op. at 31. It is evident from the
court’s decision that it placed great weight on Kienitz's 25 year
crimnal history in which he displayed insignificant inprovenent
despite incarceration and treatnent efforts, and supervision in
the comunity; his deliberate violations of his rules of

supervision, and preparation to reoffend in 1988; his denial of

10
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the need for treatnent®, and his recent involvenment with
materials relating to or for children while at Mendota. The
weight the court attached to this evidence is supported by
portions of the testinony of all three experts. The circuit
court was entitled to rely on this evidence in determning that
it was nuch nore likely than not that Kienitz would reoffend.

124 W al so conclude, as did the court of appeals, that the
circuit court’s erroneous factual findings do not affect our
conclusion on the sufficiency of the evidence. It is uncontested
that the circuit court erred in finding that Kienitz was
convicted of first-degree sexual assault on Novenber 15, 1977
and again on February 10, 1978. Both dates involved the sane
charge with the plea entered on the first date, and the
sentenci ng on the second date.

25 Kienitz argues, however, t hat the circuit court
“unfairly inflated his prior record” and the error was critica
to the circuit court’s assessnent of dangerousness. W note that
the error contained in the court’s findings of fact and
conclusions of law did not carry over into its decision. The
court correctly stated that as of 1988, it had been 25 years

since Kienitz's first conviction, he had been inprisoned from

® The court included the following in its findings of fact:
In 1990, Kienitz viewed hinself as “cured’” of pedophilia. I n
1993, he did not view hinself as having a problem wth
pedophilia. In 1994, Kienitz stated he is no |onger a pedophile
and declined treatnent. He also refused to participate in any
pl anning for community living and stated that he preferred to
remain institutionalized until his mandatory rel ease date rather
than have the restrictions of parole. As recently as 1996,
Kienitz denied the need for treatnent for his pedophilia.

11
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1966 until 1973, and again from 1980 to 1988; he had been on
probation tw ce previously and had been revoked both tines; and
while on parole in 1988, Kienitz very deliberately violated his
rules of supervision and “was extensively engaged in efforts to
meet and spend time with children with the intent of engaging in
future sexual behavior with them”

126 It is clear fromthe circuit court’s decision that it
did not rely on a specific nunber of offenses; rather, it
considered significant, anong other things, the substantial
nunber of prior sexual offenses, as well as Kienitz's history,
since his original conviction, of reoffending or preparing to
reof fend while under supervision.'® W conclude that the State’s
evi dence was not so lacking in probative value that no trier of
fact, acting reasonably, <could have drawn the appropriate
inferences from the evidence to find beyond a reasonabl e doubt
that Kienitz is a sexually violent person under Ws. Stat. ch.
980.

[T,

127 Underlying Kienitz’'s argunment on the sufficiency of the

evidence, is his perception of the role of expert testinony in

such a determ nati on. Kienitz insists that a determ nation of

1 The United State Supreme Court has commented in Jones V.
United States, 463 U. S. 354, 364 (1983) that:

The fact that a person has been found, beyond a
reasonabl e doubt, to have commtted a crimnal act
certainly indicates dangerousness. | ndeed, this
concrete evidence generally my be at |east as
persuasi ve as any predictions about dangerousness that
m ght be nmade in a civil-commtnent proceeding.

12
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dangerousness under Ws. Stat. ch. 980 nust be based on expert
testinony. Because the only expert found reliable by the circuit
court, Dr. Caldwell, testified there was not a substantial
probability that Kienitz would reoffend, Kienitz argues that the
evi dence was insufficient to commt him

128 We first address Kienitz's mstaken prem se that the
circuit court found only Dr. Caldwell’s testinony to be reliable
in predicting dangerousness. In its decision, the circuit court
stated that Dr. Caldwell’s testinony was “nore persuasive” than
Drs. Irwn and Sindberg; however, the court nevertheless found
“the testinony of the experts in this case. . . wuseful and
informative and [the court] relied heavily upon it.”* The trier
of fact is not bound by the opinion of an expert; rather, it can

accept or reject the expert’s opinion. State v. Sarinske, 91

Ws. 2d 14, 48, 280 N.wW2d 725 (1979); Pautz v. State, 64 Ws. 2d

469, 476, 219 N.W2d 327 (1974);, State v. Owen, 202 Ws. 2d 620,

634, 551 N.wW2d 50 (Ct. App. 1996)(trier of fact nay accept
certain portions of an expert’s testinony while disregarding

ot her portions). W agree with the court of appeals that even

1 At the post-verdict notion, the circuit court stated:

| chose not to rely particularly heavily on the State’s
two psychol ogical experts and relied frankly nore
heavily on [Kienitz’'s] own expert and the testinony of
Ms. Reno. All of the testinony supports the conclusion
that | reached.

The court is not bound by the conclusion of any
expert. The court can consider the opinions of experts
insofar as they assist in reaching a decision, and |
did consider the opinions of all of the witnesses in
reaching my conclusion. . . . [Enphasis added.]

13
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though the circuit court “found Dr. Caldwell’s nethodol ogy nore
reliable than [that of the other two experts], it does not follow
that the court could not, or did not, credit portions of their
testinmony in making its determination.” Kienitz, 221 Ws. 2d at
303-04.

129 Kienitz also makes the argunent that a determ nation of
dangerousness under Ws. Stat. ch. 980 nust be based on expert
t esti nony. In essence, Kienitz insists that a determ nation of
danger ousness cannot be nade w thout statistical evidence on the
probability of reoffense provided by an expert, irrespective of
ot her non-expert testinmony and enpirical evidence.

30 Neither this court, nor the United States Suprene Court
have squarely addressed whether expert testinony is required for
a determnation on the question of future dangerousness. In a
deci sion addressing the standard of proof in civil commtnents,
the Supreme Court commented “[w] hether the individual is nentally
i1l and dangerous to either hinself or others and is in need of
confined therapy turns on the neaning of the facts which nust be
interpreted by expert psychiatrists and psychol ogists.”

Addi ngton v. Texas, 441 U S. 418, 429 (1979). This was not

however, the holding in the case. |d. at 432-33. The Suprene

2 As the court of appeals observed, Ws. Stat. ch. 980 does
not require experts testifying in ch. 980 proceedings to adhere
to one particular behavioral science nethodology to predict
future sexual violence, such as Dr. Caldwell’s actuarial nethods.

Kienitz, 221 Ws. 2d at 307. W agree that such a requirenent
woul d dissolve the inportant distinction between the |egal and
behavi oral science standards discussed in Post, 197 Ws. 2d at
310-11.

14
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Court has also held that expert testinony about a defendant’s
future dangerousness, while not required at the penalty phase of

a capital nurder trial, is admssible. Barefoot v. Estelle, 463

U.S. 880, 898-901 (1983), superceded on other grounds by statute,

28 U.S.C.A § 2253(c)(2)(West Supp. 1999); Smith v. Estelle, 451

U S. 454, 472-73 (1981).

131 Because there was expert testinony on the issue of
future acts of sexual violence in this case, we need not decide
t he broader question of whether expert testinony is required as a

matter of | aw See Weiss v. United Fire & Cas. Co., 197 Ws. 2d

365, 379, 541 N.W2d 753 (1995); Netzel v. State Sand & G ave

Co., 51 Ws. 2d 1, 6, 186 N.W2d 258 (1971); and Craner v. Theda

Cark Mem Hosp., 45 Ws. 2d 147, 150, 172 N.W2d 427 (1969).

132 The credibility of witnesses and the weight given to
their testinony are matters left to the trier of fact. State v.
Friedrich, 135 Ws. 2d 1, 16, 398 NW2d 763 (1987). It is the
trier of fact’s task to sift and wnnow the credibility of the

W t nesses. State v. Toy, 125 Ws. 2d 216, 222, 371 N.W2d 386

(Ct. App. 1985).

133 This includes testinony by experts. “The credibility
of an expert wtness and the weight the trier of fact is going to
give to his [or her] testinobny, as contrasted to other w tnesses,
is always an issue that is properly before the trier of fact.”

Curiel, 97-1337, op. at 30-31. This court has never bound the

trier of fact to the opinion of an expert; rather, it can accept

or reject it. Sarinske, 91 Ws. 2d at 48; Pautz, 64 Ws. 2d at

476; Owen, 202 Ws. 2d at 634 (trier of fact may accept certain

15
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portions of an expert’'s testinony while disregarding other
portions).
134 In this case, the testinony of Drs. Irwin, Sindberg

and Caldwell was adm ssible as expert testinony. See State v.

Zanel li, 212 Ws. 2d 358, 379, 569 N.W2d 301 (C. App. 1997).
All three experts opined about the nature of Kienitz’'s disorder;
the risk factors that are, or are not predictive of recidivism
and whether those factors were, or were not applicable to
Kienitz. Enpirical evidence was provided by Kienitz's probation
agent and a nurse from Mendot a.

135 Based on Wsconsin's standards, we conclude that the
circuit court, as the trier of fact, “was free to weigh the
expert’s testinmony when it conflicted and decide which was nore
reliable; to accept or reject the testinony of any expert,
i ncluding accepting only parts of an expert’s testinony, and to
consider all of the non-expert testinony in deciding whether
[there] was [a substantial probability] that Kienitz would commt
future acts of violence.” Kienitz, 221 Ws. 2d at 307.

V.

136 Kienitz’'s final argunment is that if the evidence is
sufficient to support a commtnent, then the order for comm tnent
violates his right to due process under the United States and
W sconsin constitutions. Kienitz argues that Dr. Caldwell, the
only expert found reliable by the circuit court, determ ned that
Kienitz's risk of reoffending was 48% or not nore than “kind of a
coin toss situation.” Kienitz argues that a | ess than 50% chance

of reoffending does not conport wth the Ws. Stat. ch. 980

16
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dangerousness standard. W reject Kienitz's due process argunent
because it is based on two prem ses which we have previously
di sm ssed.

137 In part Il of this decision, we addressed and denied
Kienitz's argunent that the court’s assessnent of the evidence
was flawed by its msunderstanding of his prior record and its
double counting of factors already taken into account by Dr.
Caldwel | ’s actuarial nethod. W held that the State’'s evidence
was not so lacking in probative value that no trier of fact,
acting reasonably, could have drawn the appropriate inferences
fromthe evidence to find beyond a reasonabl e doubt that Kienitz
is a sexually violent person under Ws. Stat. ch. 980.

138 We also discussed, in part |11l of the opinion
Kienitz’s argunent that the circuit court found only Dr.
Caldwell’s testinony to be reliable in predicting dangerousness.

W determned that the <circuit court was clear, in its
menor andum decision and its statenments at the post-verdict
nmotion, that it found the testinony of all of the experts in this
case to be useful and informative. The circuit court further
explained that it considered the opinions of all of the w tnesses
in reaching its conclusion. The court, as the trier of fact, is
not bound by the testinony of one expert. Sarinske, 91 Ws. 2d
at 48. Rather, it is free to accept of reject the testinony of
any expert, and to consider all of the non-expert testinony in
deci di ng whet her there was a substantial probability that Kienitz

would conmmt future acts of sexual viol ence.
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139 In Curiel, we held that “substantially probable,” which
means “much nore likely than not,” provides proper standards of
adjudication, and is not so obscure that people of comon
intelligence nust necessarily guess at its neaning and differ as
toits applicability. Curiel, 97-1337, op. at 24.

40 In summary, we hold in this case that the evidence was
nore than sufficient to establish beyond a reasonabl e doubt that
it was nmuch nore likely than not that Kienitz would engage in
future acts of sexual violence. As applied here, we also
conclude that the standard for dangerousness under Ws. Stat. ch
980 does not violate Kienitz's due process rights as guaranteed
by the United States and W sconsin Constitutions.

By the Court.—JFhe decision of the court of appeals is
af firmed.

141 DAVID T PROSSER, JR , J. did not participate.
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